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BEFORE THE ARIZONA CQRFORATION COMMISSION 

RENZ D. JENNINGS 

MARCIA WEEKS 

CARL J. KUNASEK 

CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

DOCKET NO. U-3009-96-478 
DOCKET NO. E- 105 1-96-478 

IN THE MATTER OF THE PETITION OF 1 
BROOKS FIBER COMMUNICATIONS OF ) 
TUCSON, INC. FOR ARBITRATION OF 1 
INTERCONNECTION RATES, TERMS, AND ) 
CONDITIONS WITH U S WEST ) 
COMMUNICATIONS, INC., PURSUANT TO ) 
47 U.S.C. 0 252(b) OF THE 1 
TELECOMMUNICATIONS ACT OF 1996. ) 

DECISION NO. 

OPINION AND 0 RDER 

DATES OF ARBITRATION: November 7,1996 

PLACE OF ARBITRATION: Phoenix, Arizona 

PRESIDING ARBITRATORS: 

APPEARANCES: 

Jerry L. Rudibaugh, Scott S .  Wakefield and Jane L. Rodda 

Mr. Thomas Mumaw, SNELL & WILMER, attorneys, on behalf 
of Brooks Fiber Communications of Tucson, Inc.; and 

Mr. Norton Cutler, U S WEST LAW DEPARTMENT, and Mr. 
Timothy Berg, FENNEMORE CRAIG, attorneys, on behalf of U 
S WEST Communications, Inc. 

BY THE COMMISSION: 

On September 4,1996, Brooks Fiber Communications of Tucson, Inc. (“Brooks”) filed with the 

Arizona Corporation Commission (“Commission”) a Petition for Arbitration of Interconnection Rata, 

Terms, and Conditions (“Petition”) pursuant to 47 U.S.C.$252(b) of the Telecommunications Act of 

1996 (“Act”). By Procedural Order dated September 10, 1996, an arbitration was scheduled to 

commence on November 6, 1996, at the Commission’s offices in Phoenix. On September 30,1996, U 

S WEST Communications, Inc. (“U S WEST”) filed its Response to the Petition. The scheduled 

arbitration was continued for one day and was held on November 7, 1996, with the parties submitting 

closing arguments in writing on November 22,1996. The issues resolved in this Decision are those which 

the parties indicated remain as of November 22, 1996. 

. . .  

. . .  
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DISCUSSION 

On February 8, 1996, President Clinton signed the Act into law which established new 

responsibilities for the Federal Communications Commission (“FCC”) as well as for the various state 

commissions.1 On July 2,1996, the FCC issued Telephone Number Portability, CC Docket No. 95-1 16, 

First Report and Order and Further Notice of Proposed Rulemaking, FCC 96-268 (,,TNP Order”), which 

established rules so that a customer who changes his local exchange carrier (“LEC”) in the same local 

service area may keep the same telephone number. On July 22, 1996, the Commission in Decision No. 

59761 adopted A.A.C. R14-2-1301 through A.A.C. R14-2- 131 1 (“Interconnection Rules”), to govern 

the interconnection of local exchange services between incumbent LECs (“ILECs” or “LECs”) and 

competing LECs (“CLECs”). Also on July 22, 1996, the Commission in Decision No. 59762 adopted 

A.A.C. R14-2-1501 through A.A.C. R14-2-1507 (“Arbitration and Mediation Rules”), which authorized 

the Hearing Division to establish procedures and conduct arbitrations. On August 8, 1996, the FCC 

released Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 

CC Docket No. 96-98, First Report and Order, FCC 96-325 (“Order”) and Implementation ofthe Local 

Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Second Report 

and Order and Memorandum Opinion and Order, FCC 96-333, in which the FCC adopted initial rules 

(“Rules”) designed to accomplish the goals of the Act.* 

Pursuant to the Act, telecommunications carriers desiring to interconnect with the facilities and 

equipment of an ILEC may negotiate the terms of such interconnection directly with the ILEC. If the 

parties are unsuccessful in negotiating an interconnection agreement, any party to the negotiation may 

request the Commission to arbitrate any open issues regarding interconnection. The Act requires the 

Commission to resolve any such issues within 180 days of a telecommunications carrier’s initial request 

to the ILEC for interconnection. 

Pursuant to 5 252 of the Act, state commissions are required to determine just and reasonable 

1 As part of the Act, the FCC was ordered to issue regulations no later than August 8, 19% 
interpreting many of the broad and general terms of the Act. 

2 Unless otherwise noted, any reference to “Para.” in this Decision is to Paragraphs in the 
Order. 
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rates for interconnection and network elements based on the cost of providing the interconnection or 

network element which are nondiscriminatory and may include a reasonable profit. For resale services, 

rates are to be the wholesale rates based on retail rates excluding costs of marketing, billing, collection 

and other costs avoided by the LEC. The Commission’s Interconnection Rules require the use of total 

service long run incremental costs (“TSLRIC”) to determine costs. 

Our September 10, 1996 Procedural Order directed the parties to provide by October 25, 1996, 

a joint pre-arbitration statement which sets forth their positions and the manner in which their 

disagreement should be resolved by the arbitrators, a proposed interconnection agreement, a list of 

witnesses and a summary of their testimony, as well as exhibits. The FCC’s Rules issued on August 8, 

1996, required the use of total element long run incremental costs (“TELRIC”). TELRIC includes the 

forward-looking costs that can be attributed directly to the provision of services using that element, and 

includes a reasonable share of the forward-looking joint and common costs. 

On September 24, 1996, U S WEST filed cost studies which included avoided costs as well as 

TELRIC cost studies. The materials were voluminous and complex. 

The arbitration in this matter was scheduled to begin on November 6,1996. It was not reasonable 

to expect Brooks to conduct discovery, review and respond to any of U S WEST’s cost studies at the 

arbitration. No continuance could be granted due to the time frame for final resolution of the disputed 

issues contained in the Act. 

Accordingly, on September 10, 1996, a Procedural Order was issued which consolidated the 

appropriate portions of this proceeding with similar portions of the dockets of interconnection arbitrations 

between U S WEST and several other CLECs to consider the cost studies submitted by U S WEST in 

each of those dockets. The Procedural Order indicated that interim rates would be set in accordance with 

the Order, at the proxy ceilings or mid-points of proxy ranges, unless a party showed that an alternate 

interim price consistent with the proxies would be appropriate. The interim rates would be subject to 

true-up upon establishment of prices based upon Commission-approved cost studies. 

The cost studies will be used to set prices for all CLECs in U S WEST’s service area. 

Consolidating the cost study review allows input from the initial CLECs and provides for consistency 

in the Commission’s determination of costs. A separate review of the cost studies in each arbitratim 
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could result in varying conclusions, depending upon the competitors’ resources available to respond to 

the studies and the capabilities of each party’s witness. The CLECs need sufficient time to review and 

prepare testimony in response to the cost studies, and the Commission needs to have adequate time to 

review the conclusions reached by the parties. 

U S WEST, as well as the CLECs, will not be harmed by the use of the interim prices. The cost 

studies were analyzed at a consolidated arbitration commencing on November 18,1996, with a Decision 

expected in early 1997. It is anticipated that the interim prices will be in effect a short time, and since 

the interim prices are subject to a true-up at the conclusion of the cost study rulings, any deficiency will 

be cured. 

On September 27, 1996, the United States Court of Appeals for the Eighth Circuit (“Court”) 

issued an Order Setting Hearing and Imposing Temporary Stay. Oral arguments on the motions 

requesting stay until judicial review of the FCC’s Order were held on October 3, 1996, and on October 

15, 1996, the Court stayed the operation and effect of the FCC’s Rules’ “pricing provisions and the ‘pick 

and choose’ rule” pending the Court’s final determination of the issues raised in the petitions for review. 

Given the time constraints imposed by the Act in this proceeding; the fact that a Decision has not been 

rendered on the cost study portion of this arbitration; and the Court’s issuance of a stay of the pricing 

provisions of the Rules, the Commission has no choice but to approve prices that we believe are the most 

reasonable, based on the information provided, whether it is the cost studies submitted by the parties, or 

the final offers of the parties which in some cases may reflect the proxy ranges set forth by the FCC. 

Since these will be interim prices, and are subject to true-up after a decision on the cost-studies has been 

issued, we find that there will be no irreparable harm to the parties. 

Pursuant to 0 252(b)(4)(C), the Commission hereby resolves the issues presented for arbitration. 

The issues are listed as they appear in the parties’ issue matrix. 

INTERCONNECTION ISSUES 

9 ’ i  u N  2 

Brooks ’ Posltlon 

Brooks requested that its initial Tucson switch be treated as a tandem switch, claiming that its 

switch performs the same functions in terminating calls as U S WEST’S tandem switches. Brooks 

. .  
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asserted that although under a bill and keep scenario for local traffk termination the designation of its 

switch is irrelevant, its designation may have an impact on compensation for intrLATA toll and the 

associated access charges to IXC’s and may eventually be an important factor in determining if there is 

reciprocal and equal compensation. 

Brooks presented testimony that: 

1) Brooks’ switch provides all the same functions and services as U S WEST’s tandem; 

2) Brooks’ switch will allow any U S WEST customer within Brooks’ authorized service area to 
access any Brooks customer and vice versa; 

3) Brooks’ collocated end offices will serve 82 percent of U S WEST’s business customers and 
68 percent of U S WEST residential customers within Brook’s authorized service area; and 

4) Brooks fiber network (either constructed or under construction) exceeds that of MFS3, both in 
absolute terms and in relation to their respective services areas. 

USWEST - ’s Dosltloq . .  

U S WEST asserted that Brooks’ switch should be treated as an end office switch because it does 

not service the Same geographic area and provide the same tandem switching functions as U S WEST’s 

tandem. U S WEST claimed that Brooks’ switch will serve only a small portion of the Tucson LATA 

and Tucson calling area (only 75-100 square miles) out of a larger area serviced by U S WEST’s local 

tandem; Brooks will be connected to only six of U S WEST’s 18 end ofices in the Tucson metropolitan 

area and will depend heavily on U S WEST’s tandem to complete calls to customers in the offices to 

which it is not directly connected. 

COllUIl ission’s resolu tion 

Section 252(d)(2) of the Act requires the Commission to establish reciprocal compensatian 

arrangements for the transport and termination of tr&c between LECs based on a reasonable 

approximation of the additional costs of terminating such calls. Although Brooks’ fiber network, as 

initially configured, covers only a portion of the geographic Tucson calling area served by U S WEST, 

the evidence indicates that Brooks’ end offices will be able to serve 82 percent of U S WEST’s business 

3 In The Matter of the Petition of MFS Communications Company, Inc. For Arbitration of 
Interconnection Rates, Terms and Conditions with U S  WEST Communications, Inc, pursuant to §‘252(b) 
of the Telecommunications Act of 1996, Docket No. U-2752-96-362 et al., Decision No. 59872 (dated 
October 29, 1996) the Commission determined that MFS’ switch was not equivalent to a tandem. 
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customers and 68 percent of U S WEST’s residential customers in Brooks’ service area in the 

metropolitan Tucson area, Brooks will be able to terminate calls on a comparable basis to U S WEST’s 

tandem switch within Brooks’ service area. As a result, we find it just and reasonable for Brooks to 

receive compensation for the use of its switch equivalent to that of U S WEST’s tandem switch. 

Restncbons on Colloca ted EardjDment. Issue No. 7 

Brooks’ Position 

. .  
. .  

Brooks initially sought to place remote switching units (“RSUs”) in collocated spaces. Brooks 

claims that U S WEST’s opposition to the collocation of RSUs is directly contradicted by FCC Rules 

$5 1.309 and 5 1.3 15 and the Order at 580-58 1, wherein the Commission is given the responsibility to 

review and determine what specific equipment may be collocated if collocation is objected to by the 

ILEC on the grounds that it is switching equipment. Brooks’ witness testified that collocation of RSUs 

is appropriate because : (1) it reduces Brooks’ costs; (2) it reduces U S WEST’s costs; (3) it improves 

quality of service for both U S WEST and Brooks customers; (4) it improves network efficiency; ( 5 )  it 

reduces traffic on U S WEST’s tandem; and (6) it reduces traffic on U S WEST’s direct trunks. 

u s W E S  T’s position . .  

U S WEST objects to the collocation of RSUs because: (1) the Order indicates that there will not 

be a general requirement for ILECs to allow collocation of switching equipment not used in actual 

interconnection or access to unbundled elements (Order at paras. 580-8 1) ; (2) placing a trunking-capabk 

RSU in U S WEST’s central office raises a significant prospect of deliberate or accidental access by-pass 

which U S WEST cannot effectively monitor; and (3) collocation of RSUs will exacerbate space 

limitation problems in U S WEST’s central offices. 

During the arbitration Brooks’ witness Mr. Charles Johnson stated that Brooks had proposed that 

as an alternative to collocating its RSUs within U S WEST’s central offices, Brooks would locate its 

RSUs at Brooks facilities located near U S WEST’s central offices and connect them to Brooks facilities 

collocated at U S WEST’s facilities. During the course of the arbitration, the parties reported that U S 

WEST had accepted Brooks’ proposal. 

U S WEST states that the only issue remaining is whether Brooks should be permitted to 

interconnect its RSUs on copper wire. According to U S WEST, Brooks has requested that no restriction 
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be placed on the types of cable used for entry into collocated space. U S WEST wants Brooks to enter 

the central offices on fiber facilities because the use of copper facilities will lead to a quicker exhaustion 

of its conduits and ducts. 

olutlon 

Prior to the conclusion of the arbitration, the parties had agreed that Brooks would locate its RSUs 

in space located near U S WEST’s end offices, consequently, we do not decide the issue of whether 

Brooks should be able to collocate its RSUs in U S WEST’s central offices. Brooks did not address tht 

issue of whether copper or fiber facilities should be required to interconnect its RSUs. Brooks’ proposal 

to locate its RSUs nearby U S WEST’s central ofices was a major concession. For that reason and 

because neither the Act nor Order mandate the use or restriction of fiber versus copper facilities far 

interconnection and because Act $25 1 (c)(2) imposes a duty on ILECs to interconnect , we will not require 

Brooks to interconnect its RSUs using fiber facilities. 

PRICING ISSUES 

Construct ionCha wes.  - Issue No. 4 

Brooks’ position 

Brooks opposed the imposition of up-front construction costs and argued that all construction 

charges should be recovered through applicable TELRIC-based recurring rates. Brooks based its position 

on the obligation imposed by the Act and Order for cost-based interconnection charges. Brooks claimed 

that U S WEST’s tariffs for construction charges are based on interconnection with IXC’s, not CLECs 

and that CLECs as well as ILECs will construct facilities to receive and route traffic originated by ILEC 

customers and that there is no demonstration that either party will bear more costs to interconnect than 

the other. 

U S WEST’S Dosition . .  

U S WEST argued that to the extent U S WEST is required to build facilities to provide 

interconnection, resale or unbundled services to Brooks, Brooks must pay for those costs up-front. 

Otherwise U S WEST would not be assured of recovering its construction costs, if for example, Brooks 

later decides to serve a customer with its own facilities or through alternative technology. 

U S WEST proposed that it should be permitted to pass along costs up-front to CLECs in all 
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instances in which it does so with end users, such as when the end user has agreed to make the payment 

in a contract and where U S WEST is seeking permission from the Commission to revise a tariff to obtain 

payment from an end user, and not only where a tariff authorizes up-front payment. 

on resolution; 

Requiring a reseller or purchaser of unbundled elements to pay up-front construction costs which 

are not payable by an end user who requests such services from U S WEST could hamper competition, 

Therefore, if the tariff for a specific service would pass construction costs up-front to an user, or if a 

customer has agreed contractually to pay such costs, it is appropriate to charge Brooks up-front for the 

construction. If another CLEC receives a benefit from the construction, Brooks is entitled to recover 

contribution from the CLEC for a share of the construction costs. 

NOD- S N 6  

Brooks’ nosition 

Brooks argues that the high NRCs proposed by U S WEST for resale of bundled retail services 

and the purchase of unbundled network elements represent a barrier to entry if not “trued-up” to a cost- 

based measurement. Brooks proposes that, at most, new entrants should only have to bear interim NRCs 

that are comparable to those that new customers of U S WEST must pay until the Commission 

determines the appropriate cost levels. Furthermore, Brooks argues final NRCs should include volume 

discounts and in the case of resale services, a wholesale discount. 

U S WEST’S position 

U S WEST proposed billing NRCs at their tariffed rates and deferred further argument to the 

generic cost proceedings. 

CQmnnission’s resolution 

If the tariff for a specific service would require a customer to pay an NRC for a service, it is 

appropriate for U S WEST to charge Brooks the same NRC. If costs are not tariffed for payment up- 

front, the costs should be recovered in the recurring price of a service. Cost-based NRCs will be 

established as part of the generic cost study proceeding. 

We will however permit U S WEST to charge a customer transfer charge for resale customers 

switching to Brooks. The fee does not impose a burden on resellers which U S WEST would not bear 
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itself should a resale customer chose to transfer back to U S WEST. We will adopt U S WEST’s 

proposed charge as an interim rate. We will further permit Brooks to demonstrate what its own costs will 

be upon termination of a resale customer, so that amount may be discounted fiom the customer transfer 

charge payable to U S WEST. 

Unbundled J,ooD Price. Issue No. 2S 
Based on our prior decisions, the parties have agreed on the monthly rate of $2 1.67 for unbundled 

local loops pending a final determination in the consolidated cost proceeding. The parties have not 

reached agreement on the NRCs for unbundled loops. 

Brooks Dosition 9 * .  

U S WEST’s proposed NRCs are too high and discounts for volume are necessary. 

U S WEST’S position . .  

See the general discussion of NRCs contained in issue no. 16 above. 

comm ission’s resolut ion 

See resolution of general NRCs contained in issue no. 16 above. 

Resale Discount. Issue No. 26 

Based upon our prior arbitration decisions, the parties have agreed to an across-the-board interim 

discount of 17 percent on recurring charges. 

Brooks’ oosit’oq 1 

Brooks believes this interim discount should be increased to at least 20 percent for NRC 

associated with resale services because all the physical provisioning costs included in NRCs are avoided 

in the case of resale. 

U S WST’s position . .  

U S WEST proposed resale discounts ranging fiom 1 .O 1 percent to 8.17 percent depending on the 

service, but agreed in an interim discount of 17 percent subject to true-up after the Commission 

determines a final rate as a result of the generic cost proceeding. 

Commlsslon resolution 
. .  

The Commission has not had adequate time to review and analyze the cost studies submitted by 

the parties to determine whether they comply with the requirements of the Act. Based on all the evidence 
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presented we find an across-the-board 17 percent wholesale discount to be just and reasonable as an 

interim resale discount, subject to true-up upon the establishment of permanent rates. 

Recimocal Compe nsation. Issue No. 2 7 

Brooks nosltlon 9 - .  

Brooks recommended adoption of bill and keep for the longer of two year period set forth in the 

Commission’s regulations A.A.C. R14-2-1304 or until permanent number portability has been in place 

for up to one year. 

Y s WEST’S -psltlpn 
. .  

U S WEST opposes bill and keep, as not allowing it to recover its costs. U S WEST requested 

that reciprocal call termination charges apply unless traffic in any given month is reasonably balanced. 

Commission s resolution a -  9 

In accordance with our Interconnection Rules, we will adopt bill and keep as a reciprocal 

compensation mechanism. A.A.C. R14-2-1304 provides that bill and keep be in place for 24 months 

fiom our approval of the first interconnection agreement. However, we will permit either party to seek 

an earlier termination of the bill and keep mechanism if it is able to show, based on six months of history, 

that traffic terminated by Brooks and U S WEST is out of balance by more than ten percent. 

UNBUNDLING 

Brooks’ position 

Brooks opposes any restriction on recombining unbundled elements. Brooks argued the Act and 

Order $95 1.309 and 5 1.3 15 are clear that U S WEST may not unreasonably restrict the use of network 

elements. 

U S WEST’s position . .  

U S WEST requested a ban on the ability of competitors to purchase unbundled elements and 

combine them into a product which would then be offered for resale. U S WEST is concerned that such 

a recombination of unbundled elements would enable a CLEC to avoid paying the resale prices specified 

in the Act. U S WEST asserted that such practice creates significant opportunities for price arbitrage 

between U S WEST’S resale prices and the prices of unbundled elements and because of the subsidy that 

10 DECISION NO. 
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U S WEST believes business customers have been providing residential customers, Brooks and others 

can purchase services on an unbundled basis at a much lower price than the resale prices of these services 

and undercut U S WEST. U S WEST argued that the stay of the FCC Rules permits the Commission to 

impose additional opportunity cost on the recombination of unbundled elements that would reduce the 

possibility of arbitrage. Alternatively, U S WEST requests that the Commission delay recombination 

of unbundled elements until retail rates are rebalanced. 

Commission s resolution a .  9 

The Act, 8 25 l(c)(3), requires ILECs to provide unbundled elements to CLECs for the CLECs 

to combine the elements to provide telecommunications service. The Act does not exclude th6 

combination of elements for a service which otherwise is available for resale. The Commission will 

allow carriers to purchase unbundled elements and combine them into a service also offered for resale. 

CONTRACT ISSUES 

Exped ited Ins tallations. Issue No. 19 

B D  9 * -  
1 

Brooks believes that it should have the opportunity to request expedited installation of related 

orders on the same day and at the same time rather than having to schedule separate times in the day for 

related orders to be worked. According to Brooks, U S WEST has refused to commit to expedite 

installations or standard intervals for installation, claiming that these issues will have to be addressed in 

the quality of service proceeding. Further, Brooks argued that it should not be charged both the tariffed 

NRC and U S WEST’s installation labor rate when a coordinated installation takes place. 

U S WEST’s Dosition 

U S WEST claims that it has no experience providing unbundled loops and elements as opposed 

to finished services and is not able to establish a standard to serve as the baseline from which to expedite. 

Without a baseline measure or a sense of whether expediting is even possible, U S WEST should not be 

required to agree to expedite. U S WEST states that in the interim, U S WEST has agreed to treat Brooks 

and all other competitors in a fair and nondiscriminatory fashion for purposes of expedited installation. 

Further, U S WEST wants the agreement with Brooks to be clear that any expedition for Brooks would 

not disadvantage U S WEST’s other customers. Finally, the U S WEST asserted that the prices for 
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expedited installation should recover not only the cost of installation reflected in U S WEST’s TELRIC 

studies but also additional costs incurred in expediting the installation. 

comm ission resolution 

Efficiency considerations support Brooks’ desire to request expedited installations where 

expedition is reasonable. Consequently, we direct the parties to negotiate expedited and coordinated 

installations provided such installation is technically and reasonably feasible. 

. .  

We agree with Brooks that U S WEST’s tariffed rates for expedited installation should provide 

for full recovery of its costs and that additional NRCs would result in double recovery of costs for U S 

WEST. 

MostFavorableTermsandCond it’ IO n s. Is sue N 0. 2 1 

Prooks Dosition ’ * -  

Brooks would add a “most favored terms and conditions” paragraph that would allow Brooks to 

opt into analogous provisions of other agreements. Brooks relies on Paras. 13 10 and 13 1 1 of the Orda 

and Section 252(i) of the Act that requires that each individual network service or element be provided 

on a non-discriminatory basis. 

U S WEST’s Dosition 

U S WEST contends that most favored nation should be available on a contract as a whole, but 

not on individual pieces of a contract. U S WEST cited the Eighth Circuit’s stay of those portions of the 

Order that permit a carrier to select individual terms from any interconnection agreement and argued that 

such pick and choose provision would end meaningful negotiations. 
* .  7 

The Court has stayed the FCC’s interpretation of the most favorable terms provision, which would 

allow a company to pick and choose contract terms among other parties’ Agreements, pending resolution 

of the issue on appeal. The Act 6 252(i) requires U S WEST to make available to any other requesting 

telecommunications carrier any interconnection, service, or network element on the same terms and 

conditions as those provided in an Agreement. Pending the Court’s determination of this issue, the 

Commission interprets the terms and conditions upon which the interconnection, service or element was 

offered to be the terms of the entire Agreement. Therefore, at this time, U S WEST is required to offer 
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its entire Agreement to CLECs. The Agreement should indicate that the Court’s ruling regarding the 

most favorable terms provision will be incorporated into the Agreement. 

The Commission has rendered its Decision regarding the parties to this arbitration proceeding. 

Nothing in this Decision shall be considered to prejudge the outcome of the Commission’s Decision in 

any other arbitration proceeding regarding the applicability or interpretation of the most favorable terms 

clause. 

Notice of Commencinp Business- Issue No. 23 

Brooks ~osltlon ’ . *  

Brooks does not want to be required to notify U S WEST when it begins offering exchange 

services in Arizona through Brooks’ facilities. Brooks argued the Act does not obligate CLECs to report 

to ILECs when they begin to serve customers and Brooks should not have to provide its network data to 

U S WEST for any reason other than assuring network integrity. 

u s WES T’s uosit loll . .  

U S WEST requests that Brooks advise it when Brooks begins to provide facilities-based services. 

U S WEST claims to need this information in order to apply to the FCC to provide interLATA service 

under Section 271 of the Act and to permit U S WEST to have prior notice of the need to have facilities 

available for interconnection and provision of unbundled elements. 

Commission’s resolution 

We decline to impose obligations on the parties beyond those imposed by the Act and will not 

require Brooks to notify U S WEST when it begins to provide facilities based service. We believe that 

U S WEST can obtain this information through other means. 

A cknowledement of Deferred Issues. Issue No. 24 

Brooks POS ltlon 9 

Brooks opposed the inclusion of language that acknowledges deferred issues of universal servie 

support because there is no obligation under the Act for CLECs to acknowledge any position taken by 

ILECs with regard to network imbalances, universal service or any other position taken with regard to 

pending matters before the Commission, the courts or the FCC. Brooks claims that U S WEST has 

presented no evidence supporting the inclusion of the language Brooks considers self-serving. 
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U S WEST’S position . .  

U S WEST wanted the inclusion of language that U S WEST characterized as reserving the rights 

of the parties to raise issues before the Commission and on appeal. 

n resolutiQn 

U S WEST has not presented authority to obligate, nor sufficient reason to warrant the inclusion 

of its requested language. We will not require its inclusion in the final agreement between the parties, 

however the Commission takes notice that issues of universal service remain outstanding. 

QUALITY OF SERVICE ISSUES 

In The Matter of the Petition of TCG Phoenix for Arbitration Pursuant to J 252(b) of the 

Telecommunications Act of 1996, Docket No. U-3016-96-402 et al., Decision No. 59873 (October 29, 

1996), the Commission established a generic proceeding to determine permanent quality of service 

measurementsAiquidd damages with respect to interconnections. By Procedural Order filed November 

12,1996, a consolidated hearing was scheduled for February 27,1997. 

Slamming Charpes, Iss ue No, 15 

The parties have agreed to defer the issue of monetary damages for slamming to the consolidated 

proceeding on quality of service/liquidated damages. 

Brooks’ position 

Brooks believes it is not appropriate for ILECs to impose slamming charges on companies in 

addition to the penalties that the Commission and FCC may impose. Brooks believes there should be 

a mechanism to recover associated costs from the carrier making the mistaken change. Brooks wants 

the Commission to deny slamming charges in the interim, until the Commission takes up this issue in the 

upcoming consolidated proceeding. 

Y S WEST’S position 
. .  

Because the parties have agreed to defer this issue, U S WEST did not address this issue in this 

proceeding. 

Commission r e s o l u h  

In the interim we will accept Brooks’ position and decline to require additional slamming charges, 

subject to a true-up pending our ultimate determination on the issue. 
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ted Damages. Issue No. 2Q 

Brooks asserts that the FCC Order at Paras. 225, 314 and 970 allows carriers to request and 

receive better service from an ILEC than it provides its general retail customers as long as they arc 

willing to pay for it. Brooks proposes performance and liquidated damage provisions pending a final 

determination. 

U S WEST’s Dosrtu . .  

U S WEST argues that nothing in the Act or Order empowers the Commission to impose 

performance standards or liquidated damages or other penalties absent the parties’ consent. U S WEST 

encourages the Commission to adopt the nine performance measurements it proposed, and the 

Commission adopted, on an interim basis in the TCG arbitration to determine whether U S WEST 

provides the same level of service to CLECs as it provides to itself. 

C o m m i s s i o n ‘ s n  

We adopt, in the interim, the nine measurements proposed by U S WEST as well as dedicated 

access services to be measured and reported, as the proper measurement on which to gauge U S WEST’s 

performance. We find that, pursuant to the Act, the proper standard for each of those measurements 

should be the quality of service which U S WEST provides to itself, its ten largest customers, to other 

CLECs or other quality of service measurements imposed by the Commission whichever is higher. 

We will not require that the agreement include automatic penalties for a party’s failure to comply 

with performance standards. The FCC declined to establish performance penalties. Order Paras. 307- 

3 1 1. Instead the FCC stated that an aggrieved party may file a section 208 complaint with the FCC and 

that the FCC will initiate a proceeding to develop expedited procedures to handle section 208 complaints. 

In addition, a carrier could file a section 207 complaint seeking the recovery of damages. Paras. 126-129. 

We will not establish performance penalties where the FCC declined to do so, and where other 

procedures exist to remedy failures to comply with performance standards. 

The Commission has rendered its Decision regarding the parties to this arbitration proceeding. 

Nothing in this Decision shall be considered to prejudice the outcome of the Commission’s Decision in 

any other arbitration proceeding regarding U S WEST’s performance standards or the applicability of 
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penalties. 

The parties will be instructed to prepare for the Commission’s review an interconnection 

agreement incorporating in its terms the issues resolved by this arbitration. 
* * * * * * * * * * * * 

Having considered the entire record herein and being fully advised in the premises, the 

Commission finds, concludes, and orders that: 

1 .  U S WEST is certificated to provide local exchange and intraLATA telecommunications 

services to the public in Arizona. 

2. Brooks is certificated to provide local exchange and intraLATA telecommunication 

services to the public in the metropolitan Tucson area in Arizona. 

3. 

4. 

On September 4, 1996, Brooks filed with the Commission a Petition pursuant to the Act. 

By Procedural Order dated September 10, 1996, an arbitration was scheduled for 

November 6, 1996, at the Commission’s offices in Phoenix. 

5. The November 6,1996 hearing was continued for one day and commenced on November 

7, 1996. 

6. 

7. 

On September 30, 1996, U S WEST filed its Response to the Petition. 

On October 25, 1996, the parties submitted a joint matrix of issues remaining to be 

decided through arbitration. 

8. On November 22,1996, each party submitted a closing memorandum, which summarized 

the issues still unresolved and presented each party’s proposed resolution of the issues. 

9. The Commission has analyzed the issues as presented by the parties and has resolved the 

issues as stated in the Discussion above. 

10. The Commission hereby adopts the Discussion and incorporates the parties’ positions and 

the Commission’s resolution of the issues herein. 

1 1 .  Pursuant to A.A.C. R14-2-1506.A, the parties will be ordered to prepare an 

interconnection agreement incorporating the issues as resolved by the Commission, for review by the 

Commission pursuant to the Act, within thirty days fiom the date of this Decision. 
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CONCLUSIONS OF LAW 

1. U S WEST is a public service corporation within the meaning of Article XV of the 

Arizona Constitution. 

2. 

3. 

U S WEST is an ILEC within the meaning of 47 U.S.C. $ 252. 

Brooks is a public service corporation within the meaning of Article XV of the Arizona 

Constitution. 

4. 

5.  

Brooks is a telecommunications carrier within the meaning of 47 U.S.C. $252. 

The Commission has jurisdiction over Brooks and U S WEST and of the subject matter 

of the Petition. 

6. The Commission’s resolution of the issues pending herein is just and reasonable, 

consistent with the Act, the FCC Rules and Order, and the Interconnection Rules, and is in the public 

interest. 

ORDER 
IT IS THEREFORE ORDERED that the Commission hereby adopts and incorporates as its Order 

the resolution of the issues contained in the above Discussion. 

IT IS FURTHER ORDERED that Brooks Fiber Communications of Tucson, Inc. and U S West 

Communications, Inc. shall prepare an interconnection agreement incorporating the terms of the 

Commission’s resolutions. 

... 

. . .  

. . .  

... 

... 

. . .  

... 

. . .  

. . .  

... 
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IT IS FURTHER ORDERED that the interconnection agreement shall be submitted to the 

Commission for its review within thirty days of the date of this Decision. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

CHAIRMAN COMMISSIONER COMMISSIONER 

IN WITNESS WHEREOF, I,. JAMES MAITHEWS, Executive Secretary of the 
Arizona Corporation Commission, have hereunto set my hand and caused the 
official seal of the Commission to be affixed at the Capitol, in the City of 
Phoenix, this day of ,1996. 

JAMES MATTHEWS 
EXECUTIVE SECRETARY 

DISSENT 
JR: 
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MR JOHN KELLY 
EXECUTIVE ASSISTANT TO THE GOVERNOR 
OFFICE OF THE GOVERNOR 
1700 WEST WASHINGTON STREET 
PHOENIXAZ 85007 

MR MICHAEL A MORRIS 
REGIONAL DIRECTOR 
REGULATORY & EXTERNAL AFFAIRS 
TCG TELEPORT COMMUNICATIONS GROUP 
ONE BUSH STREET - SUITE 5 10 
SAN FRANCISCO CA 94 104-4406 

MR RICHARD SILVERMAN 
GENERAL MANAGER 
SALT RIVER PROJECT 
P 0 BOX 52025 
PHOENIX AZ 85072-2025 

MR PATRICK QUINN 
U S WEST COMMUNICATIONS INC 
3033 NORTH 3RD STREET - ROOM 1004 
PHOENIX AZ 85018 

MARlA ARIAS-CHAPLEAU 
AT&T COMMUNlCATIONS OF 
THE MOUNTAIN STATES 
1875 LAWRENCE ST ROOM 1575 
DENVER COLORADO 80202 

MR RAYMOND HEYMAN 
ROSHKA HEYMAN & DEWULF 
400 NORTH 5TH STREET SUITE 1000 
PHOENIXAZ 85004 

MR BRUCE MEYERSON 
STEPTOE &JOHNSON 
40 NORTH CENTRAL AVENUE, 24TH FLOOR 
PHOENIXAZ 85004 

MR TOM MUMAW 
SNELL & WILMER 
ONE ARIZONA CENTER 
400 WEST VAN BUREN 
PHOENIXAZ 85004 

TIMOTHY BERG 
FENNEMORE CRAIG 
TWO N CENTRAL AVE SUITE 2200 
PHOENIX ARIZONA 85004 

MS SUSAN MCADMS 
ELECTRIC LIGHTWAVE 
P 0 BOX 4678 
VANCOUVER WA 98662 
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MR MICHAEL BOYD 
VICE PRESIDENT EXTERNAL AFFAIRS 
TELEPORT DENVER LTD 
EXECUTIVE OFFICES 
1050 SEVENTEENTH STREET SUITE 1610 
DENVER CO 80265 

MR ALAN SPARKS 
TECHNICAL OPERATIONS 
COX COMMUNICATIONS 
17602 NORTH BLACK CANYON HIGHWAY 
PHOENIX AZ 85023 

MR MICHAEL GRANT 
JOHNSTON, MAYNARD GRANT & PARKER 
2300 GREAT AMERICAN TOWER 
3200 NORTH CENTRAL AVENUE 
PHOENIX AZ 85012 

MS JUDITH A D HOLCOMB 
U S WEST NEWVECTOR 
U S HWY 60 EAST OF MAGDALENA 
P 0 BOX 144 
MAGDALENA NM 87825 

MS JOAN C HINSON 
TCA ARIZONA CHAPTER PRESIDENT 
TELECOMMUNICATIONS ASSOCIATION 
JOHN C LINCOLN HOSPITAL 
250 EAST DUNLAP 
PHOENIX AZ 85020 

THOMAS F DIXON 
MCI TELECOMMUNICATIONS CORP 
707 17TH STREET 
DENVER COLORADO 80202 

MR ROLLIE NEHRING 
ARIZONA TELEPHONE COMPANY 
5253 NORTH DROMEDARY ROAD 
PHOENIX AZ 85018 
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MS ELLEN CORKHILL 
COORDINATOR 
AARP 
5606 NORTH 17TH STREET 
PHOENIX AZ 85016 

MR THOMAS F DIXON 
MCI TELECOMMUNICATIONS CORP 
707 17TH STREET 
DENVER CO 80202 

MR JOHN D FRANCIS - GENERAL MANAGER 
VALLEY TELEPHONE COOPERATIVE INC 
P 0 BOX 699 
752 EAST MALEY 
WILLCOX AZ 85643-1304 

MR TOM CAMPBELL - ATTORNEY . 

MCI TELECOMMUNICATIONS CORP 
LEWIS AND ROCA 
40 NORTH CENTRAL AVENUE 
PHOENIX AZ 850044429 

MR KENNETH F MELLEY JR 
U S LONG DISTANCE INC 
93 1 1 SAN PEDRO - SUITE 300 
SANANTONIO TX 78216 

MS JENNIFER S POMEROY - DIRECTOR 
BUSINESS/GOVERNMENT RELATIONS 
U S WEST CELLULAR 
3350 161STAVENUE SE 
P 0 BOX 96087 
BELLEWE WA 98009 

MS JEAN L KIDDOO ESQ 
SWIDLER & BERLIN CHARTERED 
3000 K STREET NW - SUITE 300 
WASHINGTON DC 20007-3841 

MR FRANK HATZENBUEHLER 
U S WEST COMMUNICATIONS INC 
1801 CALIFORNIA STREET #5200 
DENVER CO 80202 

MR BOB WHIPPLE 
STENOCALL 
1515 AVENUE J 
P 0 BOX 10127 
LUBBOCK TX 79408 

MR JIM ROOF 
U S WEST COMMUNICATIONS 
3033 N 3RD STREET ROOM 1010 
PHOENIX AZ 85012 

MR ROD JORDAN 
CITIZENS UTILITIES COMPANY 
P 0 BOX 496020 
REDDING CA 96049-6020 

MR FELIX WILLIAMSON 
U S WEST COMMUNICATIONS INC 
3033NORTH3RDSTREET ROOM#1010 
PHOENlX AZ 85012 

MR MILE SCHULTIES 
STAFF MANAGER - REGULATORY 
ALLTEL SERVICE CORP 
1 ALLIED DRIVE 
LITTLEROCK AR 72202 

MR JOE HANLEY MANAGER 
ARIZONA TELEPHONE COMPANY 

PHOENIX AZ 85029 
2236 WEST SHANGRI-LA ROAD 

MR RICK MCALLISTER 
MANAGER REGULATORY 
ALLTEL NAVAJO COMMUNICATION COMPANY 
2121 N CALIFORNIA - #400 
WALNUTCREEK CA 94596 

MR STEVE WHEELER - ATTORNEY 
SNELL & WILMER 
ONE ARIZONA CENTER 
400 EAST VAN BUREN STREET 
PHOENIX AZ 85004-0001 

MS JANME BURKE 
SPRINT COMMUNICATIONS COMPANY 
8140 WARD PARKWAY - #5E 
KANSAS CITY MO 641 14 
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DON LOW 
SPRINT COMMUNICATIONS COMPANY LP 
8140 WARD PARKWAY 5E 
KANSAS CITY MO 641 14 

MR SCOTT RAFFERTY 
C/O AREIE GROUP 
4730 MASSACHUSETTS AVENUE 
WASIUNGTON DC 20016 

MR JAMAL ALLEN ATTORNEY 
OCONNOR CAVANAUGH ANDERSON 

WESTOVER & BESHEARS 
ONE EAST CAMELBACK - SUITE 1100 
PHOENIX AZ 85012 
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MR TONY DITIRRO 
MCI COMMUNICATIONS CORPORATION 
201 SPEAR STREET 9TH FLOOR 
SANFRANCISCO CA 94105 

MR JOHN COLEMAN 
ELECTRIC LIGHTWAVE 
2600 NORTH CENTRAL AVENUE #300 
PHOENIX AZ 85004 

MS JODIE CAR0 
MFS COMMUNICATIONS COMPANY INC 
999 OAKMONT PLAZA DR - APT 400 
WESTMONT IL 60559-5516 

MR JOHN 0 LAUE 
COMMUNICATIONS ENGINEERING SUPERVISOR 
CITY OF TEMPE 
MANAGEMENT SERVICES DEPARTMENT 
132 EAST 6TH STREET SUITE B 109 
TEMPE AZ 85280 

MR C K CHIP CASTEEL JR 
DIRECTOR OF STATE REGULATORY 
AND GOVERNMENTAL AFFAIRS 
MCI TELECOMMUNICATIONS CORPORATION 
1801 PENNSYLVANIA AVENUE NW 
WASHINGTON DC 20006 

MR AL CRAWFORD 
CHAIRMAN GOVERNOR'S TELECOMMUNICATIONS 
STUDY COMMIlTEE 
8736 NORTH 68TH STREET 
PARADISE VALLEY AZ 85253 

MR JOE H O W L  
ELECTRIC LIGHTWAVE 
8100 N E PARKWAY DRIVE SUITE 200 
VANCOUVER WA 98662 

MR FRED M SHEPHERD NCE 
TELEPHONE DMSION MANAGER 
TOHONO O'ODHAM UTILITY AUTHORITY 
P 0 BOX 816 
SELLS AZ 85634 

MR DAREL ESCHBACH 
EXECUTIVE DIRECTOR 
TELECOMMUNICATIONS SERVICES 
ARIZONA STATE UNIVERSITY 
BOX 870201 
TEMPE AZ 85287-0201 
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MR JERRY JAMES 
VICE PRESIDENT GOVERNMENT AFFAIRS 
LDDS METROMEDIA 
8303 MOPAC SUITE 1464 
AUSTIN TX 78759 

MR JIM BROSHAR 
EXECUTIVE VICE PRESIDENT 
ROCKY MOUNTAIN TELECOM ASSOCIATION 
10 105 EAST VIA LINDA SUITE 103-340 
SCOTTSDALE AZ 85258 

MR TIM DELANEY 
BROWN & BAIN PA 
290 1 NORTH CENTRAL 
P 0 BOX 400 
PHOENIX AZ 85001-0400 

MR PAUL SCHNEIDER 
ARIZONA BUSINESS GAZETTE 
P 0 BOX 1950 
PHOENIX AZ 85001 

MR JEFFREY WEIR 
EXECUTIVE DIRECTOR 
SOUTHERN GILA COUNTY 
ECONOMIC DEVELOPMENT CORPORATION 
P 0 BOX 1351 
GLOBE AZ 85502 

MS SUE WILLIAMS 
DIRECTOR REGULATORY AFFAIRS 
TELTRUST COMMUNICATIONS SERVICES INC 
221 NORTH CHARLES LINDBERGH DRIVE 
SALTLAKECITY UT 84116 

MR MIKE LAUGHLIN 
DIRECTOR OF OPERATIONS 
NORSTAN COMMUNICATIONS 
6900 WEDGEWOOD ROAD 
MAPLEGROVE MN 55311 

MS VICTORIA CHAMPA 
NATIONAL SALES MANAGER 
INTER-TEL NETSOLUTIONS 
202 EAST MCDOWELL SUITE 267 
PHOENIX AZ 85004 

MR IVAN JOHNSON 
VICE PRESIDENT OF PUBLIC AFFAIRS 
TIMES MIRROR CABLE TELEVISION 
17602 NORTH BLACK CANYON HIGHWAY 
PHOENIX AZ 85023 
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MR RANDY YOUNG 
GOVERNMENT ACCOUNTS MANAGER 
10300 NORTH 6TH AVENUE N 
PLYMOUTH MN 55441 

MS JANIS A STAHLHUT 
VICE PRESIDENT REGULATORY AFFAIRS 
TIMEWARNER COMMUNICATIONS 
300 FIRST STAMFORD PLACE 
STAMFORD CT 06902-6732 

MS CINDY Z SCHONHAUT 
VICE PRESIDENT GOVERNMENT AFFAIRS 
MFS COMMUNICATIONS COMPANY INC 
GOVERNMENT AFFAIRS OFFICE 
3000 K STREET NW SUITE 300 
WASHINGTON DC 20007 

JIM WORTHAM 
ADMINISTRATOR 
FIRE DEPARTMENT COMPUTER SERVICES 
CITY OF PHOENIX 
620 WEST WASHINGTON STREET 
PHOENIX AZ 85003 

CATHERINE A NICHOLS 
TEP - LEGAL DEPARTMENT 
220 WEST SIXTH STREET 
P 0 BOX 7 1 1 
TUCSON AZ 85702 

TERRY TRAPP, PRESIDENT 
U S COMMUNICATIONS UNLIMITED, INC 
274 SNYDER MOUNTAIN ROAD 
EVERGREEN CO 80439 

JESSE W SEARS 
ASSISTANT CHIEF COUNSEL 
CITY ATTORNEY'S OFFICE 
CITY OF PHOENIX 
200 WEST WASHINGTON, 13TH FLOOR 
PHOENIX AZ 85003-161 1 

JOANNA HOLLAND 
PUBLIC AFFAIRS DIRECTOR 
PHOENIX CHAMBER OF COMMERCE 
201 NORTH CENTRAL AVE., 27TH FLOOR 
PHOENIXAZ 85073 

JOANNE WALLIN 
PACIFIC BELL 
140 NEW MONTGOMERY STREET SUITE 1505 
SAN FRANCISCO CA 94105 
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LEX J SMITH 
MICHAEL W PATEN 
2901 NORTH CENTRAL AVENUE 
P 0 BOX 400 
PHOENIX ARIZONA 85001-0400 

GARY L LANE 
U S WEST COMMUMCATIONS INC 
LAW DEPARTMENT 
5090 NORTH 40TH STREET ROOM 425 
PHOENIX ARIZONA 85018 

SUSANNE MASON 
U S WEST COMMUNICATIONS INC 
3033 NORTH 3RD STREET ROOM 1010 
PHOENIX ARIZONA 85012 

BETH ANN BURNS 
CITIZENS UTILITIES COMPANY 
290 1 N CENTRAL AVENUE SUITE 1660 
PHOENIX AZ 85012-2736 

JACK REDFERN 
ALLTEL SERVICE CORP 
1 ALLIED DRIVE 
LI'ITLE ROCK ARKANSAS 72202 

ALAN SPARKS 
COX COMMUNICATIONS 
17602 N BLACK CANYON HIGHWAY 
PHOENIX AZ 85023 

JACK TRAHAN 
WESTERN ELECTRONICS AND 
COMMUNICATIONS 
2332 KINGMAN AVENUE 
KINGMAN AZ 86401 

JOHN COLEMAN 
ELECTRIC LIGHTWAVE 
2600 NORTH CENTRAL AVE #300 
PHOENIX AZ 85004 

FRED SHEPHERD 
TOHONO O'ODHAM UTILITY AUTHORITY 
P 0 BOX 816 
SELLS AZ 85634 

JERRY JAMES 
LDDS METROMEDIA 
8303 MOPAC SUITE 1464 
AUSTIN TX 78759 
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SREG PATIERSON 
RUCO 
2828 N CENTRAL AVE, SUITE 1200 
PHOENIX AZ 85004 

JOAN S BURKE 
2929 N CENTRAL AVE 2 1 ST FLOOR 
P 0 BOX 36379 
PHOENIX AZ 85067-6379 

DANIEL WAGGONER 
MARY E STEEL 
2600 CENTURY SQUARE 
1 50 1 FOURTH AVENUE 
SEATIZE WA 98101-1688 

RUSSELL M BLAU 
DOUGLAS G BONNER 
SWIDLER & BERLIN CHTD 
300 K STREET N W SUITE 300 
WASHINGTON DC 20007-5 116 

DEBORAH S WALDBAUM 
TELEPORT COMMUNICATIONS GROUP 
WESTERN REGION OFFICE 
201 NORTH CIVIC DRIVE SUITE 210 
WALNUT CREEK CA 94596 

TERRY ROSS 
CENTER FOR ENERGY & ECONOMIC DEV 
7853 E ARAPAHOE COURT SUITE 2600 
ENGLEWOOD CO 801 12 

PETER GLASER 
DOHERTY RUMBLE & BUTLER 
1401 NEW YORK AVE N W SUlTE 1100 
WASHINGTON DC 20005 

WTXN A ARONSON 
WILLIAM D CLEAVELAND 
ANGELA M CASTELLANO 
BEUS GILBERT & MORRILL 
3200 N CENTRAL AVE SUITE 1000 
PHOENIX AZ 85012 

TOM BADE 
GREG RIGGLE 
GCB COMMUNICATIONS 
1025 E BROADWAY SUITE 201 
TEMPE AZ 85282 

ERICA ZUBA, LEGAL DEFT 
ACSl 
13 1 NATIONAL BUSINESS PKWY # 100 
ANNAPOLIS JUNCTION MD 20701 

J SCOTT NICHOLS 
U S ONE COMMUNICATIONS 
1320 CHAIN BRIDGE ROAD SUITE 350 
MCLEAN VA 22 1 0 1 
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